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Abstract:

While the new member states in Central Eastern Europe make all the legislative efforts and institutional developments, there remains the question whether they are able to pursue the European policies in the field of employment and social affairs, and to what extent the newly transposed legislation affects everyday workplace practices. This paper examines the transplantation of the Acquired Rights (Transfers of Undertakings) Directive and the Working Time Directive from this perspective. First it gives a critical analysis of the evolution of the relevant Hungarian labour law, then presents court cases and workplace experiences. The paper tries to point out the typical situations in which the laws are not adhered to. Yet, the author argues that there are palpable results in the approximation of the labour law and jurisdiction to the EU Directive, even if the diffusion of lawful solutions, especially in SMEs and in everyday shop-floor practices will take a lot of time. As far as the industrial relations impacts of the new rules on organisation of working time are concerned, quite many employers seem to make use of the new possibilities of flexible working time organisation through concluding collective agreements. Nonetheless,  ‘internal numerical flexibility’ was introduced primarily to meet employers’ needs and agreements were left with hardly any room to provide employees with some sort of security or to reach a balance between work and family life. Neither the government’s intention nor the outcome of collective bargaining accommodates the ‘flexicurity’ approach of the European employment strategy. As a policy recommendation, the paper argues that the governments in the ‘new’ member states should not delegate the responsibility of implementing European policy objectives to social dialogue and collective bargaining without developing national strategies, building supporting institutions and enhancing the economic actors’ awareness and capability to conduct meaningful negotiations in line with the desired policy objectives.

Introduction

Right after the accession of the Central Eastern European countries (CEECs) to the European Union, at a conference held in Prague on the impact of German owned subsidiaries on CEECs, a German colleague asked the Czech under-secretary of labour what his understanding of the ‘European Social Model’ was. In his straightforward answer he explained that, as a precondition of accession, the Czech Republic had adapted the whole acquis communitaire including the directives on employment and social policy issues, consequently it had already met all the European requirements. No doubt, a sort of formal ‘Europeanization’ of labour law and institutions took place in the course of preparing for the accession, and this view is prevailing among politicians of other new member states too. In contrast with this rosy evaluation, however, a growing bulk of western literature maintains a deep concern about labour relations in the CEECs. Western ‘stakeholders’ of the enlargement have been fearing a ‘Troyan horse’ of deregulation and ‘Americanization’ coming from the East for a long time. (Meardi 2002) 

Arguably, if lower wage costs as the major competitive advantage of the new Member States can not be eliminated in the short run, at least the labour standards laid down by the Community legislation should be enforced effectively in order to prevent ‘social dumping’, or generally speaking, to preserve the competitive advantages of workplaces of the old member states in the enlarged single European market. Similarly to the global labour standards adopted by the WTO and ILO member countries and to other regional treaties on free trade zones, obviously the EU regulations on labour and social issues have an enormous impact on the competitiveness of each member state. (Fields 1995)

Views of experts on the impact of the formal transposition of the acquis communitaire on the reality of CEEs are fairly sceptical, and they consider that the gap between the law in the books and the law in action is worrisome. For instance, according to Mária Ladó and Daniel Vaughan-Whitehead: “The low coverage of collective bargaining, combined with the insufficient development of forms of workers’ participation at enterprise level, represents serious obstacles to the introduction of the Community regulations into the everyday life of enterprises in the candidate countries.”  (Ladó–Vaughan-Whitehead 2004, p 80.) According to Manfred Weiss: “It would be illusory to assume that the mere transposition of EU law does have an effective impact on the reality of CEE States. It might well be simply window-dressing.” (Weiss 2004, p.24.) Additionally, he holds CEECs responsible for having a legalistic approach: “a problem is regarded as having been solved if a law or regulation has been passed to deal with it.” In his explanation the basic problem is the enforcement of the transposed law in the lack of appropriate institutions, and the weakness of social partners and the underdeveloped collective bargaining structures will cause far more troubles in adapting some of the new directives when social partners and/or workers’ representatives need to be involved in order to achieve adequate implementations. 

Indeed, beyond the formal results of the legislative efforts there remains the question whether CEECs are able to follow European policies in the field of employment and social affairs, and to what extent the new legislation affects everyday workplace practices. Instead of the above-mentioned extreme positions and over-generalised assessments, it needs genuine research to find out to what extent the transposed law affects workplace reality. There is only insufficient knowledge of the depths of this process. It is not known exactly which elements function properly, what sorts of dysfunctions emerge, and in the worst case, which part of the EU instruments are completely hopeless to transplant in the lack of western style industrial relations institutions. 

This paper examines the transplantation and enforcement of two directives from this perspective. First, the so-called ‘acquired rights’ Directive of 1977 (Council Directive 77/187/EEC on ‘safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of businesses’) which was of paramount importance in the course of post-communist restructuring of industries, when thousands of former state-owned or co-operative businesses were reorganised and then privatised. Second, the so-called ‘working time’ Directive of 1993 (Council Directive 93/104/EC ‘concerning certain aspects of the organisation of working time’) which might be interesting for more recent concerns. On the one hand, as it is known, revision of this directive is currently on the agenda of the EU legislation. On the other hand, working time flexibility is not only a legal policy of the European Commission, but also one of the key elements of the European Employment Strategy. Since 1998 the annual EU Employment Guidelines have invited the social partners to negotiate, at the appropriate levels (and in particular at sectoral and enterprise levels), agreements to modernise the organisation of work, including flexible working arrangements, with the aim of “making undertakings productive and competitive and achieving the required balance between flexibility and security”. Therefore, the scrutiny of the implementation of the working time directive through collective bargaining might shed light on what are the chances of appropriately applying the European Employment Strategy, one of the ‘soft law’ instruments lacking the traditional juridical enforcement mechanism, and to substitute it with the ‘open method of co-ordination’.

As the vast majority of the employers are SMEs or small institutions in the public service sector, the majority of conflicts arising from the application of the transposed law presumably do not surface at the state run control and mediating institutions (labour inspectorate, labour courts and state run conciliation services.)  It is out of this consideration that the methodology of the research included interviews with trade unions and associations of the self-employed as well as detailed case studies at different types of employers where business transfers actually took place in 2000-2002. As for the working time directive, the methodology of the research combined statistical analysis and the analyses of the legal language of collective agreements as well as enterprise case studies on the practices of employers. Other sources of the research were the rulings of the labour courts and the database of the collective agreement registry run by the Ministry of Employment and Labour. 

I. Transfer of Undertakings Directive
Transposition

The Labour Code, which came into effect in July 1992, simply ‘forgot’ to regulate business transfers in the spirit of the Council Directive 77/187/EEC in order to smoothen the coming restructuring and privatisation of state enterprises. It definitely ruled out acknowledging service years spent at former employers in case of severance pay. But in these years decentralisation of former large enterprises was so fast, and so many workers lost their ‘acquired rights’ in the course of setting up legally independent companies on the basis of former internal company units, that as early as in November 1992 a Hungarian Supreme Court decision issued the lower level courts a juridical guideline. According to the Supreme Court’s position the employment relationship established with the transferor will be maintained at the transferee with unchanged conditions, especially those concerning the notice period and the severance pay; furthermore, service periods at different employers should be added up. This ruling ever since it has been a highly debated issue among legal experts. While some said that the Court had exceeded its competence by practically suspending an article of the then effective Labour Code, in others’ opinion the Court went exactly as far as the limits of its jurisdiction authority. (Berke 2001, Hovánszki 2002) Whatever is the evaluation of this rather unusual court decision from the legal theory point of view; in practice it substituted the appropriate legislation in the heydays of privatisation on maintaining individual employment relationships. In the strict sense, employers were not obliged to follow the instructions of the Court’s decision, however, the majority of the employers were keen to obey it fearing potential lawsuits. Nevertheless, the Court did not deal with the consultation/information rights of workers’ representatives and with the continuity of collective agreements.

As privatisation speeded up in the beginning of the nineties, a series of laws regulated such ownership changes.
  Among economic reformers and politicians, however, there was a general conviction that a heavily unionised manufacturing would postpone the ownership-change and deter foreign direct investment, the only realistic financial underpinning of restructuring the economy. That is why employee representations have never had veto power to block the privatisation process initiated by the state. The unions’ basic structural problem was that privatisation deals could not be negotiated within the traditional industrial relations framework, namely between management and unions, because, at least in theory, the ultimate decision was taken outside the firm. The unions’ only possibility was to influence the seller of the company shares to take union claims into consideration. Therefore unions tried to get a foothold within the State Property Agency: first they delegated one member to the Board of Directors, and later on to each sectoral committee preparing privatisation decisions in different industries.  

In terms of employee representation’s rights, the Hungarian law required only access to information and consultation about privatisation at company level.  The 1992 law on privatisation implemented more serious stipulations on the consideration of the required "Employment Plan" of buyers. Later on investors’ promises to maintain employment became one of the evaluation criteria of tenders, and employment clauses were built in the privatisation contracts. In practice, employment clauses were unable to prevent redundancy, if they otherwise were justified by the needs of structural changes. However, from the perspective of maintaining employment, the main concern of the Transfer of Undertaking Directive, this law provided employees with collective guarantees of preserving jobs.
 

In the course of privatisation employee representatives also gained co-determination rights over the sale of a part of the company asset, provided that the given property was used as a company welfare facility (for instance, kindergarten, resort house.)  Undoubtedly, the regulations on privatisation went further than the ‘Transfer of Undertaking Directive’, but these exceptional stipulations were always based on the special position of the seller. The state as the owner of the public property was forced to waive a part of its rights. 

In 1997 the Parliament passed the amendment of the Labour Code, designed to transpose the Council Directive 77/187/EEC. As to the upholding of the employment relationship, however, the Hungarian Labour Code has not adopted the full text of the Directive. The legislation followed the approach developed by the Supreme Court It only stipulates that „legal succession shall not in itself constitute grounds for dismissal of employees with unlimited employment contract through regular dismissal.’ The Hungarian law lacked the explicit enumeration of reasons for lawful dismissal, and neglected the guarantees of the Directive, which precludes substantial change in working conditions to the detriment of the employee.    

In the mid-nineties the Law on Public Service Employment has introduced special rules for cases if the transferor is a budgetary institution and the transferee is a business company or a non for profit organization, which is the characteristic way of privatisation or outsourcing of public services. Such a transfer inevitably entails a fundamental change in the legal status of the employees (the new employment is regulated by the Labour Code), maintaining the employment contract becomes impossible, thus special regulations were needed to safeguard ‘acquired rights’ of public service employees.

The 1997 amendment requires the transferor and the transferee to inform trade unions and consult with them in due time concerning any proposed measures affecting employees. Interestingly, the law authorises trade unions to request information and consultation during transfers, while in other situations (for example in collective redundancies) it is generally the works councils that have similar rights. Moreover, this amendment “forgot” to regulate the succession of works councils. Since 1997 the Labour Code requires that work conditions stipulated by a collective agreement at the transferor should be respected by the transferee, with the exception of the stipulations on the system of work schedules, and banned the one-sided termination of the agreement in a one year period following the transfer.   
The Hungarian transposition of the Directive on transfers of undertakings was completed in 2003 by the Act XX of 2003, as in the meantime the EU itself amended the Directive. The transposition of the new 2001/23 EC Directive was an excellent opportunity to remove the shortcomings of previous legislation, too. Just to mention the most important items: revising the definition of the ‘transfer of undertaking’ situation , introduction of the liability of the controlling business for information and consultation and extending the mandate of the transferor’s existing Works Council to the operation at the transferee. However, the new law’s main function was to transpose the new features of the Directive: direct notification of the employees without representation , exclude changes of working condition to the detriment of the employee, to clarify the application of the Directive in bankruptcy procedures, etc. However, it is more complicated to regulate the transfers within the public sector and between public sector employers and business companies (or non for profit organisations).  The amended law does not conform to the Directive either, because it terminates public service employment in the course of privatisation, instead of securing upholding employment relationship. To remedy this seems to be an urgent legislative task, as the need for structural reforms, and perhaps privatisation of the public services is increasingly stressing. However, in this field the most fundamental problem of the labour law is the very nature of the public service employee status, distinguished from the legal statuses both of private sector employment and of the civil servants. Juridical enforcement of upholding employment relationship

To maintain the individual employment relationship with its rights and obligations is the most sensitive issue both for employers and employees. Court cases almost exclusively dealt with the rightfulness of claims for severance and other payments, namely the courts had to clarify whether the given, sometimes rather complicated series of change(s) in the ownership qualified as ‘transfer of undertaking’ or not. There were many cases in which employees signed a new employment contract with the transferee while the earlier contract was terminated at the transferor. In other cases employees claimed severance payment, but their employment continued with the same conditions at the transferee. Between 1992 and 1997, in the lack of appropriate legislation, it basically became the role of the lower level courts to educate Human Resource Managers and trade unions on the principles of ‘automatic transfer’ established by the Supreme Court.   

As case studies suggest, the most characteristic source of abuses of the law by employers is the evasion of obligations created by the transfer. In the most common cases the employer (the transferor and/or the transferee) does not acknowledge the legal situation of transfer, therefore it initiates the termination of the employment contract at the transferor ‘with mutual consent of the parties’ and the transferee signs a new one with employees.  Understandably, the transferee seeks to minimise risks coming from the lack of information as well as the probability of unforeseen obligations.  

It is not unfounded to assume that the legal phrase of ‘mutual consent’ does not always mean a compromise with mutual advantages, concluded by parties of equal strength. In the majority of cases the ‘mutual consent’ was initiated by the employers and the consent of employees were motivated by the fear of losing their jobs. (Of course, there are cases of  ‘mutual consent’ proposed by the employees, too. For example, a case study on the merger of two large commercial banks revealed that employees preferred this way of termination of employment instead of the notice given by the employer. Their choice seemed to be reasonable, because they either managed to negotiate better terms of severance, or their chances for re-employment would have drastically decreased in their narrow occupational labour market if they had been given the notice or laid-off.) Many times the employer could rely on the employees’ naivety and ignorance as most trust the documents prepared by the lawyers of the firm, and are not aware of unlawful solutions presented by the employer to them. Even if suspicious, they do not dare to voice their objection because they find the worsened working conditions more tolerable than job seeking with the label of being laid-off. Fear works especially well at workplaces that have already witnessed collective redundancies in course of previous stages of privatisation or if vacancies are extremely rare in the local labour market. Of course, sometimes employers deliberately use the tool of fear: for example, the privatisation of a small rural pharmacy was started by the exclamation of the would-be owners:  ‘We are privatising, everyone will be kicked out!’

Poor information and consultation practices, transfer of collective agreements

Basically, the information and consultation rights of representatives of employees are observed at former state owned large companies. In these large companies sound industrial relations have developed, trade union(s) and works councils with their experts watch carefully the organizational changes. Also, in these companies the Human Resource Management is prepared for giving information and pursuing consultations, and the employer meets its administrative duties. In optimal cases trade unions managed to play a meaningful consultative role in negotiations, and following a series of heavy discussions, to sign written agreements. For example, unions achieved to secure a more than one year extension of the validity period of the collective agreement signed at the transferor, and a longer than one year liability of the transferor when it started up a subsidiary company, where the employees were transferred. 

Some of the transfers coincided with reductions of the workforce, as it happened in merger and bankruptcy cases when the transferor dismissed the employees whom the transferee did not want to employ further. In such cases it is difficult to separate consultations on transfer procedures and on collective redundancies. The two procedures overlap in time, and the agendas of the two sets of negotiations become interrelated. In fortunate cases the different authorisations of employee representatives coming from different legal provisions may strengthen each other. In a merger of two large commercial banks the management and the different employee representatives (negotiators from the unions and work councils) agreed upon the conditions of the transfer when they formally negotiated the collective redundancies and the amendment of the collective agreement. The management and the unions had day-to-day contacts, and series of difficult negotiations lead to the compromises.
As it was shown above, one of the shortcomings of the Hungarian transposition was the lack of responsibility of the ‘controlling business’ for the information given to the unions. Therefore the State Privatisation Holding may refuse all claims of information and consultation concerning the numerous transfers occurred in the course of privatisation, saying that it is the responsibility of the company management. Although unions forced the privatisation agency to allow unions’ participation in decision preparing bodies, now similar problems tend to occur repeatedly in the budgetary sector. The fundamental decisions on organizational changes are made at the public administration units responsible for the given service (for instance, in Ministries and local governments), while the Labour Code constitutes the employer’s (namely, the heads of public service units, for instance, the principals in the schools) obligation of information and consultation.  Hence, the employer become responsible for the decision made by a public administration unit, while the latter can not be obliged for giving information and engaging in consultation.

The case studies brought examples of employer behaviour, which practically ruled out the possibility for meaningful consultations. Basically, the current Hungarian understanding of the consultation procedure is not entirely different from the similar procedures of the state-socialist period. Even the text of the valid Labour Code sometimes uses the old wording: ‘presenting the opinion’ (’véleményezés’ – in Hungarian) of representatives of employees.  This term does not include the meaning that the management takes the arguments of the unions seriously, and presents counter-arguments in case of refusal. A management behaviour limited to keeping deadlines, listening to the opinions, and than imposing measures contrary to the presented opinion is enough to meet this legal criterion. No wonder, information and consultation rights are undervalued by legal experts, trade unionists and human resource managers, compared to more serious sorts of regulations (laws and binding collective agreements) concerning the employment relationship. 

Maintaining the role of collective agreements in the course of transfers seems to be more problematic in Hungary than in the majority of the EU Member States, where the bargaining prevails at sectoral level, and it is very likely that the transferor and the transferee covered by the same sectoral agreement. Contrary to the European pattern, in the Hungarian structure of collective bargaining company level agreements are the most decisive documents, and almost all the transfer cases in unionised settings need the harmonisation of the contents of the various agreements. The possible scenarios of employers’ measures affecting the validity of the collective agreements signed at the transferor are summarised in the Figure 1.

The first type of lawful solutions is that the transferee accepts the collective agreement of the transferor. This is the most frequent scenario, however, they may modify the contents of the agreement any time, observing the normal rules of introducing amendments. At the end of the extended validity period (the expiration date of the original agreement or at least one year) the transferee may terminate the agreement lawfully. However there is another lawful solution, which – in our opinion – is contrary to the spirit of the Directive. The transferor may terminate the agreement prior to the transfer. (2nd type) In this case the employer tries to avoid the ‘foreseeable’ problems coming from the transfer of the agreement. This latter way of termination of the agreement is a rare occurrence, but in one of the case studies such practice happened.

There are two ways of unlawful termination. If the transferor terminates the individual employment contracts ‘with mutual consent’ and new contracts are signed at the transferee, the collective agreement ceases to exist ‘automatically’ in the lack of employees to be covered. (3rd type) And obviously, termination of the agreement within the extended validity period, by the transferee accounts for an unlawful measure. It is not likely that an employer declares such termination overtly, but the transferee in practice may disregard the valid agreement.  The last category in the table is ‘mixed cases’, typically occurring in the course of decentralisation of large companies: the large heir companies maintain the agreement lawfully, while the newly born small companies tend to neglect the transferor’s agreement. (4th type) 

Eventually, maintaining collective agreements caused fewer problems than expected as the majority of the transferees accepted the existing agreements. However, in many cases this smooth transition was due to the poor contents of the contract, which is fairly common in Hungary. (Neumann 2002) In certain cases the agreement first was taken over at the time of transfer, but later, when the parties re-negotiated it, it changed unfavourably for employees. Conflicts emerged only at companies with contracts providing a fairly meaningful regulation of wages and working conditions.
Figure 1. 
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II.Working Time Directive

Transposition

The main reason for making the 2001 amendment (Act XVI of 2001) was the adaptation of nine directives of the European Union, which was one of the preconditions for Hungary’s membership in the Union.
 Therefore, it not only brought about fundamental changes in the organization of working time according to the 93/104/EC directive, but also reshaped many other features of the employment relationship that affected employers’ possibility to achieve greater flexibility or, to decrease labour costs by using different working time patterns. Under the central-right government coalition led by the Alliance of Young Democrates – Hungarian Civic Party (FIDESZ-MPP) the modification of the Labour Code was a highly controversial political issue and involved heated disputes. While both trade unions and the parliamentary opposition fiercely attacked the new regulation of working time they basically smoothly accepted the adoption of the other eight EU directives. It took a very long time before all experts’ debates, consulting and bargaining with the social partners were over and necessary amendments to the bill were drafted. The passing of the bill was at least a year late in the legal harmonisation schedule established in the course of EU accession negotiations. Trade unions tried to make their demands more emphatic through mass demonstrations, and the largest opposition party made a motion of referendum to prohibit Sunday work. Even the Catholic Church issued a statement which declared Sundays and holidays non-working days. Eventually no agreement reached with the social partners on the amendment of the Labour Code.

The rather complicated language of the law remained largely incomprehensible for the public. While speaking of the same text of legislation, the government side claimed that the law involved changes that benefited employees and trade unions; opposition parties said just the opposite. Public discussions were dominated by political arguments. In the course of discussions the government side accused trade unions and the left wing opposition of having supported unpopular actions of the previous social-liberal administration and of still harbouring relations with their “communist” past. On the other hand the opposition and trade unions charged the government of unwillingness to compromise and of inappropriately operating the institutions of social dialogue designed to help come to a consensus. According to trade unions, by changing the working time regulations the government unilaterally fulfilled the demands of employers, primarily of multinational companies, and of shopping malls in particular.

In experts’ discussions and at parliamentary debates – on the occasions when they concentrated on the issue in a meaningful way – the government side tended to emphasise those changes which strengthened employees’ protection through adopting the EU directive, and were disadvantageous for employers: first of all limiting the weekly working hours at 48 and the requirement of compulsory two rest days a week. Trade unions and the opposition, however, pointed out that these regulations were only applicable at “standard” jobs as with the introduction of standby and other kinds of non-standard work schedules these regulations could be evaded by employers, and for certain work places and certain sectors even the law permitted departure from these regulations. As far as the issue of rest time was concerned, the severest clashes burst out about Sunday work. 

Another line of debates concerned the perspectives of trade unions and of collective agreements. The government claimed that as the law permitted that collective agreements depart from several provisions to the disadvantage of employees, which had been a feature of the Labour Code in some way since 1995, it provided an incentive for employers to engage in collective bargaining, especially at the multi-employer level. Thus, ran the argument of the government, the modification of legislation specifically served to strengthen the role of workplace and sectoral trade unions. (See the list of major working hours issues opened up for contractual arrangements in the Annex.) The opposition retorted that in such situations the law also permitted individual agreements, and, in the absence of a collective agreement, let employers make unilateral decisions on a number of issues (such as determining work schedules), therefore employers did not really need collective agreements. On the other hand, knowing how weak workplace trade unions and how helpless employees were, it was unrealistic and downright cynical to propose that the legislation should permit collective agreements to depart from the law to the disadvantage of employees, and to make it possibly that employees themselves waive legal protection.

Another major issue in the discussions was the compensation for more flexible working time regulations. In the government’s argumentation this should be shaped by local collective or individual agreements as a law cannot specify what wage premiums or additional rewards employees should be given in exchange for the burdens imposed by a greater flexibility. Opponents, however, evaluated the whole modification of working time regulations not only as an attempt to create more flexible working time arrangements but also as an advantage granted to employers to reduce their labour costs. It was especially the use of a reference period (working time account) that would make it easy for employers to save on extra payments for overtime work and idle hours. In the debate all of the parties concentrated on pecuniary compensation, which is a rather narrow approach to flexibility security nexus. Trade unions and the parliamentary opposition also claimed that several pieces of the old regulations had met these requirements and by changing them, the government went far beyond the limits necessary to meet the EU directive; nevertheless, the directive itself provides that legal harmonisation should not be performed in a way that deteriorates earlier national regulations. Reactions by the government – and of course of employers’ interest representation – concentrated on competitiveness. 

As promised in its election campaign, the Hungarian Socialist Party winning the general elections in April 2002 repealed those sections of the 2001 amendment of the Labour Code that were deemed to be most detrimental to employees. Among other provisions, the new amendment, as a whole, intends to partially curtail the flexibility measures introduced by the right wing government. Concerning the rules of re- allocation of employees, the amendment does not completely revoke the provision of the 2001 law, but makes it clear when there is a need to re-negotiate the employment contract in case of reallocation. As a general rule, the new act secures Sunday as a rest day and a 48-hour weekly rest period. Furthermore, it has augmented the entitlement of employees to be paid premia for working in afternoon shifts, during the night or on Sundays. However, the amendment does not affect the majority of rules allowing flexibility, which had been introduced by the previous government.

Implementation through collective and individual agreements 

According to a report by the Ministry of Employment and Labour (FMM) – which maintains the statistical database on collective agreements – in 2002 about 1 million people, 39.6% of employees at companies and public institutions employing more than five people were covered by collective agreements in 2002. Private sector collective agreements are predominantly concluded at enterprise level and cover only one firm. Collective agreements are usually concluded at large enterprises, while the small and medium-sized enterprise (SME) sector is largely unregulated by collective agreements. In sectoral terms, the highest overall coverage rates were reported in the energy, water supply and sewage sector (almost 100%), transportation, telecommunications and postal services (78%) and in health care and social services (70%). Less regulated by collective agreements were the public administration (9%), construction (12%) and private services (21%).

The Ministry's collective agreement database also keeps a record of the contents of agreements. Following a 2001 amendment of the Labour Code's provisions on the organisation of working hours, 2002 was the first year in which bargaining parties could contractually regulate working time flexibility by adopting various flexibility schemes. Statistics suggest that the social partners exercised this option and working time accounting systems have been widely applied with a wide range of reference periods.

The law allows employers to vary working hours while maintaining an average over reference periods of up to two months without a collective agreement. However, it is possible to extend the reference period or even to introduce annualised working hours through a collective agreement. Of the relevant company collective agreements recorded in 2002, 37% applied a reference period of between two and four months, 5% used four to six month periods This is a sharp increase in use of reference period, as prior to the 2001 amendment the share of such meaningful regulations were altogether 18%. Moreover, 32% of the agreements introduced annualised hours, which was a brand new opportunity opened up by the 2001 legislation. Employers also used a wide range of other means of working time flexibilisation. For example, two-thirds of firms with collective agreements applied 'cumulated rest days'. This means that employees cannot take their rest days as in the traditional working schedule, but the employer provides them with free days during an idle period in the production cycle.

Table 1 

Frequency of working time issues in single-employer collective agreements (2002-3, %)

Issue
Share of collective agreements
Share of employees covered

Use of reference period 



     – Less or equal to 2 months
34.6
41.9

     – 2 –4 months
32.1
45.0

     – 4 – 6 months
5.0
3.7

     – Annualised work hours
31.6
42.6

Stipulations on the system of work schedules



     – Shift-work
68.8
79.8

     – Split working hours
24.5
41.3

Stipulations on cumulated rest days
71.3
88.6

     – up to 1 months
43.4
69.6

     –  up to 6 months
21.9
20.8

Maximum annual days of re-allocation



     – Less than 44 annually
16.6
14.6

     – More than 44 annually
21.2
34.0

Maximum annual days of re-allocation, posting and transfer together



    – évi 11     – Less than 110  annually
21.5
17.8

    – More than 110 annually
11.7
27.3

Way of instruction for overtime
78.9
77.7

Annual hours of compulsory overtime



     – Less than 200 hours 
30.3
22.8

     – 201-300 hours
57.7
55.1

Annual hours of compulsory standby service



     – 201-300 hours 
21.2
32.1

Source: Database of the Ministry of Employment and Labour. The analysis included newly signed or re-negotiated collective agreements reported to the Ministry between January 2002 and June 2003, and was limited to single-employer agreements in the so-called competitive sector. Altogether 598 firms with 365,127 employees were covered. 

Nevertheless, widespread use of new means of flexibilisation does not mean that employers have given up the old practice of relying on large amounts of overtime. The majority (58%) of company collective agreements still used the flexibilisation measures allowed by the Labour Code which make it possible to increase the maximum annual amount of compulsory overtime to 300 hours by collective agreement, instead of the 200 hours specified by the Labour Code.

Both the analysis of collective agreements and the case studies suggest that extraordinary work (the most frequent form of which is overtime and extra shifts in the weekend) remains an important tool of adaptation of enterprises to demand as well as an important source of income through overtime work for employees. On the one extreme, multinational companies use overtime work excessively – „it is not necessary to order overtime work, it is enough to announce it and workers sign up voluntarily.” On the other extreme, companies doing strict costs financing try to reduce extraordinary work as much as possible and do not pay even extra work done. At the same time, there were companies found that do not even try to reduce the number of extraordinary weekend shifts by using a reference period because the flexibility of production requires a reaction time much shorter than one week.

Out of the newly introduced measures of flexibility, the usage of reference period was closely scrutinised. Sectoral differences seem significant only in annualised work hours, hardly surprising that agriculture, construction and hotel and catering are the typical fields where the seasonal employment is considerable. The size of the firms is more a decisive factor in the adaptation of a reference period: the bigger the firm is, the more likely it has introduced a reference period between 2 and 6 months through meaningful stipulations of collective agreements. This fact permits the argument that the bigger firms, having a professional human resource management, are able to fully make use of the possibility of flexibilisation offered by the reference period.   

On the basis of the analysis of the content of collective agreements, first it is established that they greatly vary in terms of sophistication of regulation and of the balance between the gains of employers and employees. In this diversity, the two extremes are quite clear-cut: on the one extreme, collective agreements include a wide range of rules which permits the conclusion – even though it is not known how the rules are actually used in the every day practice – that they provide a harmonic unity of rights and obligations and thereby they equally serve the interests of labour and capital. 

First of all, collective agreements at successor companies of former large socialist enterprises belong to this category. Typically, on behalf of the employees, these agreements are concluded by workplace organisations of sectorally organised unions with long traditions and great experiences. The sample included several collective agreements in which the absolutely clear and definite goal of the parties was to maintain rules that were in force before 1st July 2001 and favour employees and trade unions (for instance, the annual overtime work is limited at 144 hours, the employer compulsorily pays equivalent wages in exchange for unused time-off for interest representation officials, etc.)

On the other extreme, some of collective agreements in the sample are poor in content; in many respects they include only explanatory regulations demanded by the management. Thus, in one of the collective agreements in the sample, the best-elaborated part was a list of obligations of employees. Other agreements in the sample deviated from Labour Code requirements in practically all issues that would serve the interests of employers by allowing a more flexible use of workforce without, however, stipulating any remuneration for employees.

Nonetheless, another sort of misapplying regulations concerning reference period hinders the employer to actually exploit the advantages of reference period. The majority of collective agreements requiring the use of 4 or 6 month or annual reference periods do not regulate the issue of cumulating weekly rest days for a longer rest period. Yet the full exploitation of possibilities of flexibilisation permitted by the reference period would make it necessary to regulate how rest days can be “saved up” for the Labour Code provides that it is possible only if the rules are specified by the collective agreement. Several employers could terminate their unlawful practices simply by reducing the statutory deadline of providing information on the work schedule (one weak in advance for a period of one weak) through a provision of the collective agreement. Instead of this, however, they systematically violate the legal provision (shorten the notice period) just because they refuse, for some reason, to conclude a collective agreement with the work place union, which though is recognised as a partner at many firms.

The analysis of the language of collective agreements revealed several instances of misapplication and abuse of legal regulations:

According to the collective agreement of a machine industry company: „Should the employee not be provided with work and the time unused is at the end of his/her working time, instead of paying the ‘idle time’ those hours can be worked within a specified time limit.” In other words, if there is not enough work available, the employer may inform employees „at around the end” of their shift that they may go home. This solution violates the provisions of the Hungarian Labour Code which says that if the working activity has been started on a day, and the previously scheduled working time cannot be filled, it is to be regarded idle time for which the personal basic wage is to be paid.

Of inappropriate applications of legal regulations, salient are collective agreements and workplace practices that show the utter misunderstanding of the notion of reference period. Similarly to the informal practice of getting time-off in return for extra work at a later date, some of these agreements re-interpret the legal definition of reference period and its restrictions to the detriment of employees. In an extreme understanding of the reference period, the employer fails to tell when the daily working time ends, as it must last „as long as the daily work load is finished”. In other words, the employer disrespects the requirement on the deadline of informing employees on their work schedule, or indeed fails to produce any schedules. The most severe violation of regulations, however, is when by using a reference period the employer denies the employee the day off that the employee is entitled to for working on a Sunday when the Sunday is a regular workday. 

The focus of our research was what employees get in exchange for the flexibility enjoyed by the employer, i.e. what „price” they can ask for being flexible. On the whole, in a decentralised collective bargaining system the organisational strengths and abilities of leaders of local unions play a direct role so it is no wonder that results vary just as much as the wage levels of various companies. Those unions can consider themselves successful which have managed to reach higher supplements than what is required by the law or maintain supplements that the 2001 legislation wanted to cancel (for instance, wage premium for additional assignments). A rare exception are company collective agreements that make employers pay some kind of extra „flexibility supplement” for employees working in flexible work schedules (typically reference period) to replace lost overtime pay.

In introducing the reference period, the employer fundamentally is lead by the goal to save money as, provided the work schedule can be announced in advance, this gives the legal possibility to reduce labour costs, specifically overtime supplements and wages for idle time. In this case, what is advantageous for the employer is a disadvantage for the employee, who wants to maximise his/her earnings. If the bargaining position of the trade union was too weak to have some kind of compensation for introducing the reference period, employees tend to simply regard the new work schedule and working time accounting as „surplus work”. Often, this change is understood as „the new law deprives employees of the overtime supplement”. 

It is our experience that the assumption that it is zero-sum game is correct because hardly any non-financial advantages were found that would make the flexible working schedule of reference period attractive for employees. Advantages that could be copied from the West are primarily forms of harmonising work and family. Our case studies, however, highlight that the competence of designing the concrete work schedules is transferred to the direct workplace manager (shop-floor manager, shop manager) who can be „asked” by the employee on an occasional basis to take into consideration his/her duties outside work. 

The overwhelming majority of employees and trade unions understand that flexibility should be compensated financially. It happened only exceptionally – in the practice of a very strong local trade union – that in units of the company using the reference period the collective agreement stipulated some supplementary holiday time. Only one of the case studies found a collective agreement, which expects that the need of the employer for flexibility will bring about the strengthening of employment security.

One of the biggest road construction enterprises does not employ 80 per cent of the 2,500 strong manual workforce in wintertime. Traditionally, the company uses fixed term employment contracts that expire in December and then in March of the following year the company rehires these workers. At this company, continuous employment for certain employees is going to be secured by the newly introduced annualised working time budget. (“Working time saving system” – as it is euphemised by company documents.) According to the latest modification of the collective agreement, overtime hours of longer workdays in summertime can be accumulated, and workers can make use of this working time gathered (“saved”) with 25 per cent bonus in wintertime. In practice 250 hours overtime plus the annual paid holiday may be enough to compensate for the wintertime idle period. This development also means a newly segmented internal labour market at the company with two more categories apart from workers with permanent contracts: traditional seasonal workers laid-off for wintertime, and the new-type seasonal workers whose employment is becoming continuous due to the annualised time budget. 

As it is known, not only collective agreements but also „the agreement between the parties” may deviate from the requirements of the Labour Code. In most of the cases, however, individual work contracts do not deviate from rules on working time and working schedule. The „agreement between the parties” in practice is mostly concluded on an occasional basis. Most of them are only verbal ones, therefore it is very hard to tell the borderline between an genuine agreement duly negotiated between the parties and a demand or instruction by the boss which is obeyed by employees. Both in small businesses and at the shop-floor level of large companies, organising work heavily relies on such „agreements between the parties”. A special constellation of regulations of various levels is when the „agreement between the parties” deviates not only from the law but also from the collective agreement. The option is included in many collective agreements that besides the main rule in the agreement it is possible to deviate from it with the „approval of the employee”.

Problems of enforcement

On the subject of the balance between working life and family duties, many employees reported that depending on the relationship with their boss, they may occasionally ask the boss to let them leave earlier; this was, however, basically the case before introducing the reference period, and now only it has become possible to officially account such extra leaves. Employees’ interests are probably better taken into account in white-collar jobs for here typically the flexitime system is used (with predefined prime time and peripheral time) rather than a reference period. In this system, only a part of the working time is to be spent compulsorily at the workplace and the employee has the autonomy to choose the actual time of starting and finishing work.)

This issue, however, highlights the informal aspects of using the reference period. Some employers probably have always handled  „flexibly” the start and end of work schedules and even with the changes in the law they regularly use false documentation of working times. One tends to take these fluctuation in the daily working hours through informal agreements natural with small businesses, but such agreements between managers and their subordinates, and not documented in the official working time records, seem to be a daily practice even at large organisations. Often, when organising work, the employer (the local boss, to be more accurate) consciously uses this kind of informal flexibility.

With this kind of informal allocation of working hours it is often a question whether the employees are given back the exact amount of surplus work as a time-off. Generally, it is out of question that employees or the trade union demand remuneration for the surplus work or for the saved supplement, as it is „not the usual thing” at the employer. Unpaid surplus work can also be the result of the employer’s – unlawfully – not recognising the phase of preparation and finishing work as part of the working time. This, naturally, involves the „cooking” of records, which thus do not include these periods of work. This is, however, not only extending working time:  the employer, if observant of regulations, should pay the supplement for overtime as well as required by the law or the collective agreement.

A less severe, though more frequent, violation of regulations is when the beginning, the end or the length of the period of a reference period is not specified in the collective agreement, or neither the shop floor managers nor affected employees know within what period of time „days off” given out because of reduction in orders must be worked. The above discussed cases usually involve also the unlawful documentation of hours worked which tends to be covered up by making working time accounting non-transparent for employees. 

It is our general experience, that in the retail sector these irregularities – even if found out by the labour inspectorate and the employer is fined – are easily covered up by the computerised working time recording programs for either the data entered can be false or the program itself refuses to record daily working time longer than 12 hours. In this way, one of the minimal standards of EU directives to protect employees is easily circumvented.

Evidence from case studies shows that shop-floor practices have often breached the law, and even ignored the written rules and contracts. It is a well-known example that the legal or contractual overtime limitations can be evaded by the falsification of written reports. In a workshop where the actual work activity is accounted and paid by results, it is easy to report the performance of the overtime period as an over-fulfilment of the work norm. As the piece-rate was the prevailing wage system during the state socialist period in Hungary, one can assume that the old practices have survived in many cases, especially in the lack of managerial efforts for organisational change or if the shop-floor supervisors have not been replaced.

Based on the empirical research findings one can assume that legal regulations and collective agreements play a relatively limited role in shaping the actual working hours, especially in small and medium sized business as well as in larger non-unionised establishments.  We have to believe that informal agreements between workers and shop-floor supervisors, one-sided managerial decisions, or even breaches of the law and of the contracts have remained important factors in shaping the actual working hours patterns in Hungary.

Conclusions

The transposition process

In Hungary the prospect of EU accession involved enormous harmonisation efforts in relation to the institutions and practices of ‘old’ Member States. While harmonisation of legal systems with the acquis communautaire was a prerequisite of accession, there was also a 'deliberative' institutional harmonisation in order to build a 'European-style' social market economy. This was the case, for instance, in the creation of works councils in 1992, well before Hungary’s formal EU candidacy was filed (Tóth  – Neumann – Ghellab 2004), and certain elements of the Working Time directive (for instance the 6 months reference period through collective agreements) had already been implemented by the 1995 amendment of the Labour Code. Similarly, adaptation of the ‘transfer of undertaking’ directive commenced as early as in 1992, when in the heydays of privatisation the Hungarian Supreme Court practically overruled the then valid Labour Code, and secured upholding employment relationship in the spirit of the EU regulation in case of business transfers, which can be deemed as the backbone of the directive. 

Interestingly enough, social partners failed to play a major role in the transposition of these directives for various reasons. In the case of the ‘Transfers of Undertakings’ directive this was partly due to the Supreme Court’s early response to the widespread privatisation scandals, partly because they adopted a strategy to have a say in the privatisation process through getting a foothold in the state’s decision making bodies. Naturally, social partners have always been invited by the governments to consult on bills on the transposition of EU directives through the top level tripartite bodies, but negotiations on labour law issues often became hostage to political conflicts between social partners and the government. Exactly this happened with the transposition of the working time directive in 2001, when the centre-right wing government proposed its adaptation but topped it by opening up the way for flexibilisation of work organisation through collective bargaining and agreements between employers and individual employees. In this case the lack of co-operation between the social partners and the government in the legislative phase already foreshadowed that sectoral and company level agreements would fail to reach an appropriate trade-off between flexibility and security.

The story of the transposition of these two directives indicates that, besides the significant role of the EU law, it is largely the influential role of the legal profession in the country (be them judges of the Supreme Court or advisors of the government and of social partners) that matter in the development of the national legislation, as well as, it goes without saying, the ever changing power balance between various political parties and social partners. With the accession period over, internal forces (political parties, governments, social partners, the legal profession) presumably will have a greater autonomy to shape the labour regulation of the country. As Hungarian politicians increasingly consider labour relations as a competitiveness issue
, it is very likely that the ‘deregulation’ trend will be maintained or even enhanced, as far as it will be possible in the context of EU membership.   

Level of enforcement 

To sum up the experiences with the Transfer of Undertaking Directive, ‘Europeanisation’ of labour relations during the accession seems to be a troublesome learning process. Carry out transfers in line with the spirit of the EU Directive is sometimes hindered by the behaviours and attitudes of all actors. The state’s interest to speed up restructuring and privatisation has resulted in a belated and imperfect legislation on the transposition. Company management and public administration in the state’s employer role are not properly aware of the legal situation, and the general weakness of trade unions has made immature consultation practices persistent. Employees’ ignorance and the labour market situation in which workers were afraid of losing their jobs also account for the situations in which employers can breach the valid law.  Yet, one cannot deny the results of the efforts made to approximate labour law and jurisdiction to the EU Directive, even if the diffusion of lawful solutions, especially in public services and SMEs, probably will take a lot of time. 

Similarly, experiences on the impacts of the working time directive are controversial. On the one hand, employers have been very responsive to the legislative changes as a large number of them have seemed to be eager to make use of the new possibilities and actually have initiated the renegotiation of collective agreements with some delay because first they had to comprehend the fairly complicated legal text. Especially, 2 to 6 month reference periods, annualised working time and cumulated rest periods are frequent in the renewed collective agreements. Analysis of the wording of the concluded agreements revealed, however, that sometimes employers were not properly prepared and, for instance, misunderstood the concept of reference period. This, however, prevents them from making full use of the flexibilisation possibilities. Employers also tend to opt for the statutory possibility to deviate from both the legal default standards and stipulations of collective agreements through individual “agreements between the parties”. Instead of modifying written employment contracts, however, this usually means only verbal agreements or simply the consent of the employees, which helps maintain a lot of informality in the work organisation. This phenomenon is not limited to SMEs with a traditionally personalised employer-employee relationship, but prevails in shop-floor practices of large factories and retail chains. The case studies of the research detected some typical situations in which the law was not adhered to, which were also underpinned by the reports of the labour inspectorate and trade union sources.

What about ‘flexicurity’ as a policy objective?

As far as the industrial relations aspect of the organisation of the working time is concerned, in company level bargaining unions’ demand was limited to the pecuniary compensation of extra burden of adaptation to the flexible work organisation, or to fending off the decrease of the earnings at least, especially of those employees who did a large number of overtime hours, which were phased out by the introduction or extension of a reference period. By and large, flexibility was introduced primarily to meet the employers’ fluctuating need of labour, and agreements were left with hardly any chance to provide employees with some sort of security or to facilitate to reach a balance between work and family life. While this is largely attributable to the weakness of unions, such endeavours also lacked any political inspirations from national and sectoral level. The amendment of the Labour Code in 2001 seems to be a rather unilateral governmental approach to the „flexibility and security nexus” as the government basically topped the compulsory taking over of the relevant EU directives with a solution favouring employers by expanding and making cheaper the application of internal numeric flexibility. Income security, job security, the protection of employees from extreme working conditions – apart from the minimal standards required by EU, the increased protection of groups of employees at risk and the rhetoric around it – was not part of the governmental project, just as to win the support of employees was not exactly a priority issue for the government of that time. „Negotiated flexibilsation” basically was limited to legislators transferring the responsibility to trade unions and employees as individuals to fight their battle with their employers against the political winds. It is worth noting, that workers’ security also outside their workplaces deteriorated under the right wing government, as it redressed the eligibility criteria for the unemployment benefit and shortened the spell of the dole with the fashionable rhetoric of ‘making work worth’. Therefore, the increased flexibility within the companies was not compensated by any strengthening of social security outside the firm, as opposed to many West-European countries’ ‘flexicurity’ approach in which strengthened labour market and social policies were implemented to safeguard disadvantaged workers in the labour market. (Wilthagen–Tros 2004)   

Do ‘new’ member states differ from ‘old’ ones in enforcing the Directives?

However, it is difficult to grasp, as a final conclusion, to what extent the already achieved degree of “Europeanization” of labour relations in a ‘new’ Member State differs from workplace labour relations of ‘old’ Member States. Obviously, the first difficulty with such an attempt would be to single out a country for the basis of comparison, with the huge varieties across the ‘old’ Member States being a commonplace. Furthermore, it is much more problematical to compare the everyday functioning of institutions than to measure “quantitative” indicators, such as GDP or wage levels. Concerning the transfer of undertakings directive, our knowledge is rather limited about Western workplace practices because there the majority of the cases are not surfacing at courts or in the media, and, in particular, a similar inquiry or comparative research focussed on the impacts of European legislation is missing. As for the transfer of undertakings, industrial relations research has mainly been focussed on merger and takeover cases. (Macaire–Rehfeldt 2001) As to the working time directive, there are more field researches available due to the recent hype on flexibility and the envisaged revision of the directive.  However, comparable research findings on shop floor practices show a certain degree of similarity with our findings. For instance, informality is a phenomenon of growing importance, especially in the SMEs and high-tech sectors (Dupré–Lallement 2003), and the flexibility attained by reference periods serves the needs of employers rather than those of employees, who tend to come under a growing stress in harmonising work and family obligations. (Eberling et. al. 2004) Similarly, it is not limited to the low-wage new member states that employees voluntarily take up large numbers of overtime hours or extra hours in order to gain extra income, so that trade unions and employees’ representation bodies, though they are in place, often encounter the reluctance of their own members when they try to fight for the reduction of the volume of overtime. (Freyssinet–Michon 2003) 

Contrary to the earlier cases of transplantations of institutions into Central Eastern Europe, now it cannot be summarily said that these are mere ‘imitations’ of Western institutions and functioning fundamentally differently. Yet, it is a delicate task to identify which part of the transposed EU law is functioning by and large appropriately, and which part can be considered merely ‘law in the books’. Lessons drown from the adaptation of the ‘transfer of undertaking’ and ‘working time’ directives show that the law is respected by the vast majority of employers wherever the state’s controlling institutions (labour courts, labour inspectorate) are effective enough, and employers have to take into account the likelihood of court rulings endorsing employees’ claims or considerable sums of fines. Also lawful solutions are widespread whenever contractual solutions meet the employers’ vested interest, as it was demonstrated by the fairly great penetration of reference period and annualised working time settings introduced through collective agreements. 

On the other hand, the bad news is that case studies prove the hypothesis is correct that certain cases of violation of rights are simply not found out at all, partly because employers (or in practice shop managers) are not aware of the legal situation and simply keep on doing the traditional, often informal shop-floor practices of organising working time, and partly because of employees’ risk-avoiding behaviour. In these cases trade unions or employees’ representatives appear to be too weak, or not present at all, to enforce labour standards. In particular information and consultation practices remained immature, which by definition would require strong workplace trade unions and/or employee representation bodies in place. Moreover, functioning of these bodies should be extended well beyond the old notion of „presenting opinion” inherited from the Labour Code of the socialist period. 

Undoubtedly, the least successful story is the adaptation of ‘soft law’ policy objectives, for instance those formulated in the European Employment Strategy, rather than the transposition of the legal acquis. Although negotiations about working time flexibility has been a fairly frequent issue between the social partners at sectoral level and between company management and local unions, the concluded collective agreements have nothing to do with striking the "balance between flexibility and security” as formulated by the Employment Guidelines. This failure is more worrisome in the light of the future developments at the EU level, especially because the newly agreed Constitution envisages relying more heavily on ‘soft law’ methods, instead of directives with a definite jurisdictional enforcement mechanism. As Manfred Weiss already stressed, the same holds for some of the new directives of the EU which assume the active role of social partners and/or workers’ representatives in order to achieve adequate implementations.
 

As to the policy implication of the research, it amounts to a commonplace to say that strengthening employees’ representations at the workplace, in particular to assure their presence at non-union workplaces would be crucial. Unfortunately, knowing the controversial history of Works Councils in Hungary one cannot predict a swift solution of this problem. (Tóth 1997, Tóth–Neumann–Ghellab 2004) The failure of implementing European policy objectives through collective bargaining allows to draw another lesson for policy making; the governments in ‘new’ member states cannot delegate such responsibility to sectoral and company level negotiators without developing national strategies, building supporting institutions and enhancing the economic actors’ attitudes and capability to conduct meaningful negotiations in line with the desired policy objectives.
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Annex: 

Major working hours issues opened up for contractual arrangements (2001)

a.) Means of flexibility, work schedules, rest time

Issue
Labour Code 

(default value / rule)
Possible deviation by collective / individual agreements
Means of deviation

(type of agreement)

Maximum annual days of special work settings*
Re-allocation: 44 days
Any other 
Collective agreement


Re-allocation, posting and transfer together: 110 days
Any other
Collective agreement


Stand-by service: none
Anything 
Collective/individual

System of work schedules
8 hours daily, in fixed schedule 
Schedule of shift-work, reference period
Collective agreement, or employer (in the lack of collective agreement)

Split working hours
None

Collective / individual

Length of reference period
Maximum 2 months
Up to 4 months


Single-employer collective agreement



Up to 6 months
Multi-employer collective agreement

Annualised work hours (in standby, uninterrupted-, shift- and seasonal work)*
None
Annualised in certain work settings
Collective agreement

Time of notification of employees about their work schedule
7 days in advance, for one week period 
Any other
Collective agreement

Minimum length of rest time*
14 hours between two days’ work
Between 8 and 14 hours
Collective/individual

Cumulated rest* 
up to 2 weeks
Up to 1 month
Collective / individual



Up to six month in certain work settings
Collective agreement

Yearly hours of compulsory overtime 
Maximum 200 hours
Up to 300
Collective agreement

Way of instruction for overtime 
Not regulated
Written instruction
Collective agreement or upon individual request

* New or extended possibilities for contractual arrangements

Major working hours issues opened up for contractual arrangements (2001)

b.) Wage supplements, “price” for flexibility

Issue
Labour Code 

(default value / rule)
Possible deviation by collective / individual agreements
Means of deviation (type of agreement)

Wage in case of re-allocation*
According to the actual job done, not less than “wage for leaves”
Supplement for additional tasks (Provided by the regulation prior to 2001)
Collective / individual

Supplement for night work*
15 %
> 15 %
Collective / individual

Supplement for night/afternoon shift in case of shift-work
15 %/30 %: additional 5 %/10 % in continuous operation
> 15 / 30 / 5 / 10 %
Collective / individual

Supplement for overtime
50 % or rest time
> 50 %
Collective / individual

Supplement for overtime on rest day*
100 % or 50 % plus rest day 
> 100 /50 %
Collective / individual

Wage for standby service*
25 % outside the workplace, “higher” at the workplace
> 25 %
Collective / individual

OTHERS (not specified by the Labour Code, not contrary to the laws)
…
…
Collective / individual

* New or extended possibilities for contractual arrangements

Major working hours issues opened up for contractual arrangements (2001)

c.) Full working time, annual working hours

Issue
Labour Code 

(default value / rule)
Possible deviation by collective / individual agreements 
Means of deviation (type of agreement)

Full working time 
8 hour
Between 8 and 12 hour in case of standby work 
Collective / individual



Shorter than 8 hours 
Collective / individual

(Lunch) break within the daily working hours
Break period does not account for working hours
Break period does account for working hours
Collective / individual

Length of daily period in which workers can be exposed to circumstances dangerous to health
Full working time 
Shorter than the whole working time or shorter full working time
Collective / individual

Extra paid holidays

For special occasions or in certain positions exposed to dangerous working conditions
Collective / individual

Scheduling the yearly paid holiday *
Holiday can not be postponed to the end of following year
Until a specified date of the following year
Collective / individual

* New or extended possibilities for contractual arrangements

� It is important to distinguish between privatisation and business transfer. The ‘transfers of undertaking’ directive does not apply where there is a share transfer only, or where there is only a sale of assets without “maintaining of a going concern”. 


� Alike the practice of the German Treuhandanstall, in Hungary such clauses also proved to be very weak instruments to safeguard jobs. (Neumann 2000)


� The amendment partly or fully adapted the following directives:


Council Directive 97/80/EC on the burden of proof in cases of discrimination based on sex;


Council Directive 75/117/EEC on the approximation of the laws of the Member States relating to the application of the principle of equal pay for men and women;


Council Directive 91/533/EEC on an employer's obligation to inform employees of the conditions applicable to the contract or employment relationship;


Council Directive 98/59/EC on the approximation of the laws of the Member States relating to collective redundancies;


Council Directive 91/383/EEC supplementing the measures to encourage improvements in the safety and health at work of workers with a fixed-duration employment relationship or a temporary employment relationship;


Council Directive 93/104/EC on concerning certain aspects of the organization of working time;


Council Directive 94/33/EC on the protection of young people at work, together with the applicable provisions of the law on the protection of children and public guardianship administration;


Directive 96/71/EC of the European Parliament and of the Council concerning the posting of workers; 


Council Directive 94/45/EC on the establishment of a European works council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees. 








� For a detailed analysis of the changing regulations see: Tóth – Neumann (2002)


� The analysis of the wording of agreements was made by Beáta Nacsa. 


� The first instance when Hungary transposed an EU regulation at the same time as other (old) member states was the recent adaptation of the European company (SE) Statue (2157/2001 EC regulation) and the 2001/86 EC Directive concerning worker involvement within the SE. In his Parliamentary speech the undersecretary of justice stressed that “in this case the national rules constitute an issue of competitiveness”, as in his understanding the effective and flexible rules may have a favourable impact on the incoming foreign investment and thus on job creation in the context of the single European market.(Neumann 2004)


� Such a Directive is, for instance, the supplement of the European Company Statute concerning employee involvement, where the underdeveloped employee representation structures will jeopardise the very existence of the new representative body above the national level. Although the Directive provides ‘standard rules’ as default solutions, eventually it is completely up to the discussions between the company representatives and the Special Negotiation Body whether they want to develop a new employee representative body at the transnational level, and if they do so, they are largely autonomous in determining the rules governing the newly founded body. 
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